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Introduction
A number of basic and key regulations provided by the Constitution of the Republic of

Armenia have not yet been expressed or have not found their expression in the laws regu-
lating the field of local self-government, particularly in the Law "On Local Self-Govern-
ment". Based on the above, within the scope of this article, reference was made to the
contradictions between the RA Constitution and the Law on Local Self-Government,
their elimination, restrictions on the activities of communities and their local self-govern-
ment bodies, and the need for their elimination. Those issues were also discussed in the
light of the provisions of the European Charter of Local Self-Government and concrete
proposals were made to improve the existing legislation.

Methodology
The article is mainly based on the comparative method, within the framework of which

the legal comparative analyzes between the relevant regulations of the RA Constitution,
the European Charter of Local Self-Government and the Law on Local Self-Government
was carried out. At the same time, the systemic method was also used, in the context of
which, an attempt was made to discuss the issues raised in the article in the light of the
stable institutional development of the local self-government system, proposing the pos-
sible legal solutions, as a result of which these problems will receive their logical solu-
tions. The literature was studied both by using comparative and systematic methods, and
by using other methods known to jurisprudence and social science.

Literature review
A study of theoretical and practical literature, materials and publications available in

Armenian, Russian and English languages was carried out for the work. In that sense, the
study of legislative acts occupies a key place in the article, at the same time references
were used regarding the norms of international law and the resolutions and recommend-
dations of the Committee of Ministers of the Council of Europe adopted regarding Arme-
nia. In the basis of the development of the article, several scientific articles were also ta-
ken into account, in which the issues of RA domestic legislation and legal applied prac-
tice regulating the sphere of local self-government were discussed.
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According to Kutafin, theoretician of municipal law, the guarantee of local self-go-
vernment at the constitutional level indicates the state's obligation, whereby the state not
only ensures the protection of the rights of communities, but also guarantees the organi-
zational, financial and economic independence of communities [Kutafin & Fadeev, 2002,
18]. In our opinion, the nature of legal regulation of municipalities and their local self-
government bodies is determined not only by the specificity of the subject of regulation
of the science of municipal law, but also by the fact that it includes both public and
private law spheres. The local self-government bodies of the communities not only carry
out public activities, but also bear the rights and responsibilities of the owner in relation
to the property of the community. Accordingly, the essence of guaranteeing the rights of
communities and their local self-government bodies is that the state, recognizing local
self-government as a separate independent power level that is not part of the state go-
vernment system, enables communities to act independently and under the responsibility
of local self-government bodies.

Scientific novelty
The article is the first of its kind, or it can be said as a precedent, because it compre-

hensively analyzed almost all the norms of the Constitution related to local self-go-
vernment, in particular, the contradictions and gaps in the 9th chapter of the Constitution.
In this sense, it is significant and important that for the first time an attempt was made to
comprehensively address the provisions of Chapter 9 of the Constitution and subject
them to comparative legal analysis with the provisions of the Law on Local Self-Govern-
ment. In addition to the mentioned, both the analytical part presented in the article and
the recommendations presented as a result were also made in the light of the regulations
of the European Charter of Local Self-Government, keeping the principle of hierarchy
acceptable in terms of legal norms. The contradictions between the constitutional norms
presented in the article, the contradictions between the Constitution and the European
Charter of Local Self-Government, the contradictions between the Constitution and the
Law "On Local Self-Government" the recommendations made regarding them, as well as
the need to define the concept and characteristics of a legal entity of public law can
essentially be considered as scientific novelties. Based on the conclusions drawn as a re-
sult of the research, specific recommendations were given to improve the national legis-
lation, ensuring the harmonious alignment of constitutional norms at the legislative level,
as well as to bring the national legislation closer to European standards.

Analysis

Guargnteeing the protection of community rights is an inseparable feature of local self-
government, which is enshrined in both international and national legislation. "Guaran-
tees serve as a bridge between actual action and opportunity creation [Voevodin, 1997,
221]." The legal bases for the protection of the rights of local self-government and com-
munities are primarily of a constitutional nature, not only because the Constitution di-
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rectly or indirectly stipulates certain types of guarantees and toolkits for the protection of
rights, but also the concept of guarantees of local self-government is defined at the cons-
titutional level [Chebotarev, 2005, 214].

Protecting and guaranteeing the rights of communities, their local self-government bo-
dies, remains an important issue in the sustainable development and livelihood of com-
munities. The provisions of the RA Constitution dedicated to the right of local self-go-
vernment and the system of local self-government in general are characteristic in this
sense. It is necessary to record that the Constitution has dedicated an entire chapter to
local self-government [Constitution of the Republic of Armenia, 2015, Chapter 9], which
proves that in Armenia, at least at the institutional level, the functioning of both the right
and the institution of local self-government is guaranteed.

According to the 2015 amendments to the Constitution [Constitution, 2015, Article
210], the Law on Local Self-Government is brought into line with the Constitution and
comes into force on January 1, 2017. It is worth noting that the mentioned constitutional
requirement was implemented within the framework of the new edition of the Law "On
Local Self-Government" adopted on December 16, 2016.

Despite the fact that the Law "On Local Self-Government" was essentially aligned
with the provisions of the Constitution, there are still a number of constitutional provi-
sions that have not found their expression at the level of the law, at the same time, it is
worth noting the fact that in Chapter 9 of the Constitution many constitutional norms are
fixed, which are in conflict with each other. In this sense, the main function of the law
was essentially becoming more difficult, because the process of bringing laws into line
with the Constitution would be more beneficial if there were no contradictions between
the constitutional norms at the level of the Constitution. The following are the consti-
tutional regulations that have not been implemented or have been partially implemented
in the "Local Self-Government" Law:

The concept of legal entity under public law. Part 2 of Article 180 of the Constitution
stipulates that the community is a legal entity under public law, and a regulation with the
same content on the legal status of inter-community associations is also defined by Part 3
of Article 189 of the Constitution. It is necessary to state that almost 9 years after the
adoption of the amendments to the Constitution, both the Civil Code of the Republic of
Armenia and (or) any normative legal act of the legislation regulating the field of local
self-government have not defined what is the legal entity of public law, its concept and
features. In fact, the above-mentioned regulation of the Constitution has not yet found its
place in the domestic legislation, in particular, the main legal act regulating civil legal re-
lations, that is, the Civil Code of the Republic of Armenia. It turns out that until today,
the civil legislation of the Republic of Armenia continues to consider communities as en-
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tities with equal rights to legal entities, but does not define the concept and characteristics
of an entity with equal rights arising from the constitutional regulation.

It is worth paying attention to the fact that, regarding legal entities under public law,
separate laws have been adopted in many European countries, as well as appropriate ad-
ditions have been made within the framework of the civil legislation of their countries.
For example, in the countries of the Eastern Partnership of Europe, Moldova and Geor-
gia, laws "On Legal Entities of Public Law" were adopted, but the need to have a sepa-
rate law in these countries was determined by a number of other circumstances. In these
countries, not the communities, but the legal entities created by the communities, are con-
sidered legal entities under public law, and therefore their need to have a separate law
was due to the purpose of defining the specifics of the creation and organization of com-
munity organizations.

Based on the above, it is recommended to make amendments and additions to the Law
"On Local Self-Government" and the Civil Code of the Republic of Armenia, in parti-
cular, to supplement the civil code with a newly titled article, in which the concept of a
legal entity under public law, the legislative procedures for its creation and state regist-
ration (registration) and, of course, the characteristics of legal entities under public law
must be fixed. In the case of the realization of the mentioned proposal, the incorporation
of the regulation defined by part 2 of Article 180 of the Constitution will be ensured at
the legislative level, at the same time, the legal relations and law-enforcement practice of
forming civil-law relations of communities will be clarified.

Listening to community opinion. Article 190 of the Constitution stipulates that the
National Assembly is obliged to listen to the opinion of these communities when adop-
ting the relevant law on the unification or division of communities. The mentioned cons-
titutional norm has not been implemented in any legislative act in the context of unifica-
tion (enlargement) of communities implemented in the Republic of Armenia for more
than 9 years. As a result, in the event of a change in the borders of communities, the legal
relations related to hearing the opinion of communities are not regulated by law at the
moment, therefore, the ways of exercising the right of communities to be heard, the
toolkits, the procedure, as well as the responsibilities of the relevant bodies in this regard,
are not defined by law".

The right of communities to be heard when changing the administrative boundaries of
communities means that when making any changes to the boundaries of a local self-go-
vernment unit (unification or division of communities, inclusion of one community's ad-
ministrative area into another community's administrative area), the state must first, di-
rectly or indirectly, consult with the given community/ with communities and/or local
self-government bodies and take into account their opinion on changing administrative
boundaries [European Charter of Local Self-Government, 1985, 5]. At the same time, the
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interested communities should participate in the process of changing the administrative
borders of the communities, both in the preparation stage and in the actual decision-ma-
king stage, and have a real opportunity to express their opinion and make it heard. In our
opinion, "Community opinion" means the agreement or disagreement of the population
of the community to the proposed change of community boundaries. Moreover, the obli-
gation to "listen™ to the opinions of relevant communities cannot be of a formal nature.

The obligation to listen to communities can be considered "formal” when communities
are not given a real opportunity to make their views heard. The "formal realization" of
the obligation to listen to the opinion of communities can be described as the law
enforcement practice formed in the second stage of the enlargement of communities,
when the Government did not reveal the opinion of the relevant communities through any
legal instrument (directly or indirectly), and due to this, the opinion of the communities
did not receive its expression at any formal level [Petrosyan, 2019, 149].

As a result, the obligation of the legislature to "listen to the opinion of the relevant
communities” was not fulfilled. Realization of the right to be heard by the communities
can be formal even when the Government, having legal tools to raise the opinion of the
communities, nevertheless does not take into account the negative attitude revealed as a
result, as it happened in the first phase of the enlargement of the communities.

This legal gap is due to the fact that after the entry into force of the constitutional
amendments of 2015, the RA National Assembly on 16.12.2016 on making amendments
to the RA Law "On Local Referendum™ HO-238-N repealed the norm on the appointment
of a local referendum. (second paragraph of part 1 of Article 7) and did not adopt any
other norm instead.

The study of international documents and standards gives grounds for concluding that
in the process of changing the borders of the local self-government unit, the consultation
with the relevant communities should be carried out in advance. It should ensure the real
participation of interested communities in the process, from the preparatory stage to the
actual decision-making stage. The European Charter of Local Self-Government considers
the referendum to be the best form of consultation with communities (Article 5), as local
referendums best meet the objectives of such consultations.

According to the Explanatory Report of the European Charter of Local Self-Govern-
ment, other forms of consultation should be used by member states in the event that there
is no legislative basis for holding a mandatory local referendum on changes to municipal
boundaries. In the conditions of the aforementioned legal gap, a "narrow interpretation”
was given to the constitutional norm, which led to the formation of an undemocratic legal
practice of considering the right to hear the opinion of communities simply as "the right
to participate in parliamentary hearings" or "the right to participate in the plenary session
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of the National Assembly", which is inappropriate for a legal state and violates RA's
international obligations.

In our opinion, in order to interpret the constitutional norm, it is necessary to imp-
lement it at the level of the law and to establish relevant structural regulations regarding
it by law.

Powers of local self-government bodies. Part 5 of Article 182 of the Constitution sti-
pulates that the powers of local self-government bodies are defined by law, at the same
time, from the point of view of the principle of legality [Constitution, 2015, 6], local self-
government bodies and their officials are authorized to perform only those actions for
which they are authorized by the Constitution or laws. However, it is necessary to record
that there are many sub-legislative normative legal acts, in particular or mostly, Govern-
ment decisions, which define certain powers for local self-government bodies and func-
tions arising from them [Petrosyan, 2018, 21].

Based on the provisions of Article 6, Part 1 and Article 182, Part 5 of the Constitution,
it is suggested that the Ministry of Territorial Administration, as the policy-making body
of the local self-government sector, initiate a process by which the relevant provisions of
the Government's decisions will be invalidated. which imply powers for local self-go-
vernment bodies.

Funding of delegated powers by the state. Part 2 of Article 186 of the Constitution sti-
pulates that the powers delegated by the state to local self-government bodies of commu-
nities are subject to mandatory financing from the state budget. We find that this consti-
tutional regulation is not fully implemented in the "Local Self-Government" law, instead,
the same law stipulates that the procedure for the implementation of the delegated powers
of the state is defined by the RA government.

From a legal point of view, the law should define the framework provisions for the
delegation of authority in a minimal format, but no definition is present in the current
"Local Self-Government" law. In addition, reserving the definition of procedures for the
implementation of delegated authority to the Government, the mentioned problem has not
been resolved, because there is no decision adopted by the Government, which will have
a framework regulatory nature and will define the procedure for delegation of authority
in general, regardless of the area and type of delegated authority. The government adopts
separate decisions regarding each delegated authority and defines the procedure for the
exercise of that authority. Perhaps this does not imply a solution to the problem either,
because there are more than a dozen delegated powers defined by the law, regarding the
delegation of which the RA government has not adopted a decision defining the pro-
cedure for the delegation of any powers.
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Based on the above, it is proposed to amend and supplement the Law "On Local Self-
Government", in particular, Article 10 of the law, defining the principles of the exercise
of delegated authority, at the same time, it is proposed to the authorized state ma-
nagement body in the field of local self-government, to initiate work on the development
of the draft of the Government's decision on approving the procedure for the imple-
mentation of delegated powers and to submit it for the approval of the Government.

The status of the "Local Self-Government” Law. In our opinion, the Law "On Local
Self-Government” should at least have the status of a constitutional law. The 2015 consti-
tutional amendments, among others, are aimed at strengthening the autonomy of local
self-government bodies, strengthening the role of the council of elders in the local self-
government system, clarifying community problems and developing inter-community
cooperation. The legislative specification and detailing of the constitutional foundations
of local democracy should be done in a systematic way in order to exclude contradictions
and collisions between legal regulations, legal gaps and legal obstacles to the develop-
ment of local democracy caused by them. Emphasizing the impact of the legal status of
the main law regulating the field of local self-government on the strengthening and deve-
lopment of local democracy, it is proposed to give the status of a constitutional law to the
Law "On Local Self-Government™ in the context of constitutional reforms, also taking
into account that the constitutional requirement of a qualified majority of votes set for the
adoption of constitutional laws directly means that a consensus of a wide range of poli-
tical forces will be necessary on local self-government issues.

Community problems and the powers of local self-government bodies. Part 1 of Article
182 of the Constitution stipulates that the local self-government bodies' own powers are
defined for the purpose of solving mandatory and voluntary problems of the community.
The same part of the mentioned article also stipulated that the mandatory tasks of the
community are defined by the law, and the voluntary tasks are defined by the decisions of
the council of elders of the community.

There is a contradiction between the mentioned two constitutional norms, in particular,
if the voluntary problems of the community are defined by the decisions of the council of
elders, how should the legislator define in advance by law the appropriate powers for the
local self-government bodies, which should be aimed at solving these voluntary prob-
lems. For example, if the community council decides to define providing social assis-
tance to disadvantaged families as a voluntary task for the community, then the question
arises as to how the law should define its own authority, which should solve the volun-
tary task defined by the decision of the council. Basically, the council of elders of each
community, according to the characteristics and priorities of the given community, can
define voluntary issues for the given community, but the legislator cannot take a differen-
tiated approach when defining its own powers by law. The mentioned jurisprudential
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conclusion shows that until now, all the own powers established by the Law "On Local
Self-Government" aim to solve only the mandatory problems of the community. Taking
into account the above, it is suggested that, in the context of possible amendments to the
Constitution, paragraph 2 of Article 182 of the Constitution should be recognized as
invalid, and at the same time, in part 1 of the same article, it should be established that
the community's voluntary issues are defined by law.

The responsibility of the head of the community before the council of elders. Accor-
ding to Article 182, Part 4 of the Constitution, the head of the community is responsible
to the council of elders of the community. This constitutional regulation was not directly
implemented in any way in the Law on Local Self-Government. From the point of view
of legal analysis, it can be characterized that the mentioned constitutional norm was fixed
by the constitution maker with the aim of establishing responsibility structures for the
head of the community elected by indirect election system, in the case of the Republic of
Armenia, in the case of communities with council of elders by proportional election sys-
tem. Perhaps the logic lies in this, that it is on the part of the leaders of the mentioned
communities that the councils of elders have the authority to elect the leaders of the com-
munities, as well as to express no confidence. However, even in those conditions, it is
necessary to clearly define by law the limitations or scopes of the application of the quo-
ted constitutional norm in terms of communities, otherwise this norm will continue to be
considered as an unimplemented norm at the legislative level. Taking into account the
above, it is suggested to make additions to the article defining the legal status of the com-
munity leader of the "Local Self-Government” law, in particular, establishing that the
community leader is responsible to the council of elders and implements the decisions of
the community council of elders.

The financial sources to be defined for the purpose of solving the community's manda-
tory problems. Part 1 of Article 186 of the Constitution stipulates that tax and non-tax
sources, which are necessary to ensure the implementation of these problems, are defined
by law in order to solve the mandatory problems of the community. Meanwhile, the new
edition of the law "On Local Self-Government"”, which was adopted 16.12.2016 by the
RA National Assembly one year after the adoption of the Constitution, defining the man-
datory tasks of the community, did not in any way refer to the necessary funding to en-
sure the implementation of these tasks.

Acrticle 12 of the law defined 20 mandatory issues for the community, at the same time,
the same law defined more than 150 own powers for the purpose of solving these manda-
tory issues. In this case, when mandatory tasks for the community have been defined by
law and at the same time many new additional powers have been assigned to the local
self-government bodies, the laws defining the community's funding sources did not in
any way refer to the formation of new possible sources of community funding.

16



ALTERNATIVE quarterly academic journal

We find that the norm defined by Article 186, Part 1 of the Constitution needs to be
implemented in the RA Tax Code, the Law "On the Budgetary System of the Republic of
Armenia”, as well as the Law "On Local Duties and Fees". With the mentioned laws, it is
necessary to establish new tax sources that will operate at the community level, as well as
to provide communities with other opportunities and powers to establish new types of lo-
cal taxes and use non-tax sources.

Implementation of the constitutional structures of legal and professional supervision in
the national legislation. The authorized body of the Government exercises legal control
over the implementation of the community's own tasks in the cases and in the manner
defined by law [Sahm., 2015, 188]. There is a certain contradiction in this regulation, in
particular, control cannot be carried out over the implementation of the community's own
tasks, because, first of all, the community does not have its own tasks, but has mandatory
and voluntary tasks [Sahm., 2015, 182], secondly, control should be carried out over the
exercise of own powers, and not of the community, because the community is not as-
signed powers, but over the exercise of the powers of local self-government bodies.

In addition to the above, in fact the Constitution has clearly defined which body can
exercise legal control, but the law defines the following: "The authorized body of the Go-
vernment of the Republic of Armenia can exercise legal control over the exercise of its
own powers by local self-government bodies directly or through regional governors [Law
on Local Government, 2002, 96]."

Legal practice shows that legal control in the Republic of Armenia is carried out by
governors, which essentially meets the requirements of the "Local Self-Government"
Law. However, defining such a regulation by law does not correspond to the logic of the
norm established by the Constitution of the Republic of Armenia, because the Constitu-
tion essentially took into account the special intervention factor of territorial administra-
tion bodies, as well as the negative aspects of the legal practice of control by those bodies
for years, and perhaps that was the reason, which has clearly defined the name of the
competent authority exercising legal control.

Inter-community associations and inter-community cooperation. Article 189 of the
Constitution establishes fundamental legal regulations regarding inter-community asso-
ciations. In order to implement the mentioned constitutional norm, on 7 March 2018, the
RA National Assembly adopted the Law "On Intercommunal Associations".

The mentioned law, based on the term "Intercommunity Association” fixed in Article
189 of the Constitution, was entitled and fully addressed only the legal relations related
to the formation and operation of organizations with the status of intercommunity asso-
ciation, leaving out the possibilities of defining and applying other formats of “inter-
community cooperation” from the subject of the law.
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The fact that the Constitution fixed the term "inter-community association™ does not in
any way limit the possibility of having other instruments of inter-community cooperation
besides inter-community associations by law. Apart from the above-mentioned issue,
there is also a problematic issue in Article 189 of the Constitution. In particular, part 1 of
the mentioned article stipulates that out of public interest, inter-community associations
can be established by law, upon the recommendation of the government. This constitu-
tional regulation was implemented in the Law "On Inter-community Associations" and
the legal relations of the creation of an inter-community association, transferred powers,
etc. were defined by law.

The mentioned constitutional regulation and the structures defined by the above-men-
tioned law arising from it imply a direct interference in the realization of the right of local
self-government and are imposed on the local self-government bodies of communities as
a coercion, regardless of the idea of creating a union. Taking into account the fact that
Acrticle 202 of the Constitution provides an opportunity to amend Article 189 of the
Constitution without a referendum by the RA National Assembly, it is necessary to
address the issue of the government's proposal to create an inter-community association
by law, or to revise the law in general.

Perhaps one of the significant changes in the local self-government system was the
introduction of the proportional election system of the council of elders [Electoral Code,
2020], which was implemented in the light of the principles of Article 7 of the Cons-
titution, as well as the introduction of the indirect election system of the head of the com-
munity arising from it, which in turn resulted from the provisions of Article 181 of the
Constitution. The changes in the electoral system of local self-government bodies are di-
rectly related to the reforms of the local self-government system, or it would be more cor-
rect and accurate to say that it is considered a component of these reforms. Refraining
from a general interpretation of that version of the electoral system, the changes should
be considered as a positive step [ODIHR (Office for Democratic Institutions and Human
Rights) ELE-ARM/409/2021].

In our opinion, changing the electoral system at the level of local self-government
requires a review of the powers of local self-government bodies, especially from the
point of view of the relationship between the council of elders and the head of the com-
munity. In this sense, it is noteworthy that the founder of the community stipulated that
the head of the community is responsible to the council of elders of the community. It is
valid to observe that at the legislative level, the quoted constitutional norm is not
implemented. In the light of recent developments of the local self-government system,
the legislation of the Republic of Armenia regulating the local self-government sphere no
longer fully “serves” the interests of the local self-government system [Ghazeyan, Pet-
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rosyan, 2023, 10]. From this conclusion, it certainly follows that the legislation regulating
the sector needs a comprehensive review.

Conclusion
There are many contradictions in the national legislation governing the local self-go-

vernment sector. These contradictions and legal gaps exist both between the norms of the
Constitution and between the Constitution and the main laws regulating the field. Despite
the fact that Armenia has fully ratified the European Charter of Local Self-Government,
still a number of regulations related to the fundamental issues of local self-government
defined by the domestic legislation of the Republic of Armenia contradict the norms of
this international law. In order to comply with the norms of international law and the
Constitution of the Republic of Armenia, it is plausible to conclude that the laws regula-
ting the field of local self-government, especially the law "On Local Self-Government"
need a serious revision, accordingly, a new edition. In the context of the mentioned, it
will be possible to reach the solution of the legal contradictions and gaps mentioned in
the article at the institutional level.
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This article is dedicated to the main provisions of the local self-government provided by
the Constitution of the Republic of Armenia, which were not expressed or fully imp-
lemented at the level of the national legislation of the Republic of Armenia. The main
goal of the article is to identify and highlight the legal contradictions between the Cons-
titution and the Law on Local Self-Government, to present the constitutional norms that
have not been implemented in domestic legislative acts. The article specifically refers to
the legislative contradictions between the Constitution of the Republic of Armenia and
the Law "On Local Self-Government”, restrictions on the activities of communities and
their local self-government bodies, as well as the need to eliminate them. These issues
were also discussed in the light of the provisions of the European Charter of Local Self-
Government, emphasizing the principle of exclusivity and completeness of the powers of
local self-government bodies. In the article, according to individual components, the legal
entity of public law, listening to the opinion of the community during the merger or divi-
sion of communities, community problems and the powers of local self-government bo-
dies, the status of the "Local Self-Government™ law, the responsibility of the community
leader before the council of elders, and the sources of financing defined for the purpose of
solving the community's mandatory problems were presented, legal and professional
control toolkits and the constitutional regulations defined in terms of inter-community as-
sociations and the problems of their implementation at the legislative level. In that con-
text, the article made specific recommendations to improve the current legislation regula-
ting the local self-government sector.
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